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Purpose: The rules modify the policies and procedures used by the department in the collection of overpaid unemployment
benefits, particularly the circumstances under which a waiver of the overpayment may be granted or an offer in compromise
accepted based on principles of equity and good conscience. The rules are intended to comply with the Court of Appeals
decision in the case of Delagrave v. ESD, 127 Wn.App. 596.

Citation of existing rules affected by this order:

Repealed:
Amended: WAC 192-220-010, WAC 192-220-020, WAC 192-220-030, and WAC 192-230-100
Suspended:
Statutory authority for adoption: RCW 50.12.010, RCW 50.12.040, and RCW 50.20.010
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EMERGENCY RULE ONLY

Under RCW 34.05.350 the agency for good cause finds:

[ That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public
health, safety, or general welfare, and that observing the time requirements of notice and opportunity to
comment upon adoption of a permanent rule would be contrary to the public interest.

(] That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires
immediate adoption of a rule.
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o
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AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-220-010 ((€ ) Will I be notified
about a potential overpavment? (1) Ifa potentlal overpayment exists, the department will
provide you with a((#)) written overpayment advice of rights((-t#-wrting;)) explaining the
following:

(a) The reasons you may have been overpaid;

(b) The amount of the possible overpayment as of the date the notice is mailed;

(c) The fact that the department will collect overpayments as provided in WAC 192-230-

100;

(d) The fact that final overpayments are legally enforceable debts which must be repaid
whether or not you are claiming unemployment benefits;

(e) The fact that these debts can be the basis for warrants which can result in liens,
notices to withhold and deliver personal propertles posslh]c, sdlc of real and personal properties.
and garnishment of salaries((++ . i tes));

(f) An explanation that if you are not at fault you may request a waiver of the
overpayment((—Waiverneans-the-overpayment-dees-not-have-to-be-repatd)); and

(g) A statement that you have 10 days to submit information about the possible
overpayment and whether you are at fault. ((Fathure-to-do-se-means)) If you do not provide the
information within 10 days, the department will make a decision based on available information
about the overpayment and your eligibility for waiver.

(2) Any amounts deducted from your benefit pavments for federal income taxes or child
support are considered paid to you and will be included n the overpayment,

NEW SECTION

WAC 192-220-017 Am I required to repay the overpayment? (1) You must repay
the full amount of the overpayment, even if you are not at fault, unless you are granted a waiver.
(See also WAC 192-230-110.) A waiver means you do not have to repay the overpayment.

(2) Except as provided in subsection (3), you are potentially eligible for a waiver of an
overpayment when it would be against equity and good conscience for the department to require
you to repay the full amount.

(3) You are not eligible for a waiver when:

(a) You are at fault for the overpayment;

(b) The overpayment is the result of a discharge for misconduct or gross misconduct (see
RCW 50.20.066(5));

(¢) The overpayment is the result of a conditional payment of benefits;

(d) The overpayment decision was issued by a state other than Washington; or

(e) The overpayment is for disaster unemployment assistance benefits paid under Section
401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.



AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-220-020 ((Overpayments—icmst-provisions:)) When does the
department consider me at fault for an overpavment? (1) ((BWhen-dn-everpayient-oeetis:
t))'[‘he department will ((rmke—a—ﬁﬁdhw—eﬂ) decide 1t you are at fault ((m—ﬁmﬂ'}w}t)) for an

contamed in the department's records. ((

considered ((te-be)) at fault ((mﬁw))

(a) When the overpayment is ((F))the result of fraud, misrepresentation, or willful
nondlsclosure or

)Y ou will be

i

é&%)) ((Basedcaaheﬁese;«c%ﬂv) When all of the following three elernents are present:

(1) You were pald benefits in an amount greater than you were entitled to receive and you
et ))M t those beneﬁts and

ey ))You provided incorrect information. ((e+
%aﬂ—urete—mfﬁtsh)) did not drsclosc mformatlon wh1ch you should have provrded ((axreuthﬂed—m

:)) or ((mteﬂﬂatrewhreh)) you caused another person

to fail to disclose information; and
(iii) You had notice that the information should have been reported including, but not limited

to, written communications from the department such as the unemployment c¢laims kit and
directives.
(2) You may be considered at fault, even though you provided the department with all

relevant mformatron before ((the—beﬂeﬁt—elr%b%y)) a decision was lssued ((H—{he—e%ﬂaa&mem

1mproper The followmg are some, but not all examples where you should reasonably have
known that a payment was improper ((ane- at-fawtt)). These are ((intended-as))
examples only and do not mean that the department would rule in this manner in every such
situation.

(a) You correctly reported earnings but the department paid benefits at the full amount or
incorrectly deducted the earnings.

(b) You reported that you were unavailable for one or more customary work days, but the
department paid at the full amount and the payment was not a conditional payment.

(c) You received a retroactive pension payment that you had applied for and were reasonably
sure would be awarded.

(d) You did not inform the department that you were eligible for benefits on an unexpired
claim against another state.

(e) A lower level decision was reversed by the office of administrative hearings, the
commissioner, or a court because of new information that you did not disclose to the department.

(f) Other circumstances in which the department ((faet)) finds((ine—tndieates-thuat)) you knew
the payment was improper.

(3) In deciding ((whether-or-ret)) if you are at fault, the department will also consider your
education, mental abilities, emotional state, ((ye+)) experience with claiming unemployment
beneﬁts and other ((etemem&«eﬁ—ww)) personal ((%&w{»&eﬁ)) factors which affect your




department. This includes_any written information ((um{mned»m%he—mimﬁmﬁmw%&mﬁm%
boeklet—clamunt-directivesand-other-reasonable-wrtte irreomntircat tssaed)) provided to
vou by the department.

(4) You ((whbe-considered-to-be-without)) are not at fault when you provided the
department with all relevant information before ((the-benehit-eligibiity)) a decision ((3s)) was
issued and ((&hw>wﬁhwme%~wJal}e—re%ak«#—f}a%fmenema%)) you would not reasonably have

Shaali B ¢"_,,_.._. ,,,,,,

which you may not reasonably have known that a payment was 1mproper ((and-as-a-resutt-are-fot
at-fautt)). These are ((intended-us)) examples only and do not mean that the department would
rule in this manner in every such situation.

(a) The department ((erreneensty)) removed a payment stop_in error, resulting in improper
payment.

(b) You received a retroactive pension which was backdated by the pension source, not at
your request.

(c) A combined wage or federal claim was filed against Washington that should have been
filed against another state.

(d) Extended benefits were paid by the department when you would have been eligible for a
new claim against Washington or another state.

(e) A lower level decision, in which you had provided all information, was reversed by the
office of administrative hearings, the commissioner, or a court.

(f) Other circumstances in which the department ((faet)) finds((ing-+nrdicates)) you did not
know the payment was improper.

AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-220-030 (((—)are}:parymemq———le))What does equnty and good conscience
me‘m‘? ((pmwwm—)) (1) ((H}edepdf i

aood conscience” means ianness as dpphed to a given set of ureumstdmes
(2) ((Bxeepras S

OVLEPAVITeH- when%&»@&né%%ww&#w%ﬁm%%mm&w&%%%
deterpned-that-to-regquire-repayient-would-be-agatnst-equity-and-good-conseience:)) It will be
against equlty and good conscience to deny waiver when repayment of the overpayment would
deprlve you of income required ((+or-necessar sexpenses)) to provide for basic necessities
imcluding tood, shelter, medicine, vtilities, and relaied expenses. ((#))Unless there are unusual
circumstances which would argue against waiver((-)). the department will presume repayment
vould leave vou unable to provide basic necessities if vour total household resources in relation
t0 household size Jo not exceed seventy percent of the Lower Living Standard Income Level
(LLSIL) and circumstances are not expected m chdnue W nhln the next ninety davs.

(3) (Fou-wit-hereguired-to-provide-H to-the-department-to-derermineH




the-overpaypent-wit-be-wabved—Your-tarhre-to-provide-such-Hformaton-witin-10-davstrom

RiSFepres ‘eﬁ;e&wﬂrl—be-feﬂ’ stored-to-the-overpayment-balaee:
----- ~H}+he%m&m+&%—mkmm&ww+w%e&m&a&e&

ﬂwwh%H%%WﬁWWWMHWMMWMeW
FianetaHatermton-ts-requested:

eﬁ&bﬂl&ﬁﬁ—e—)) T he department may also
u)nxldel but is not lumtc,d to, the tollowing factors in determining whether waiver should be
aranted for reasons of equity and good conscience:

() Your ¢ceneral health, including disability, competency. and mental or physical
ipalrment;

{h) Your education level, including literacy;

(¢} Whether vou are currently employed and your history of unemplovment;

() Your future earning potential based on vour occupation. skills, and the local labor
market;

(¢) Your marital status and number of dependents. including whether other household
members are emploved:

() Whether an error by department staff contributed to the overpavment;

{2y Whether the emplover contributed to the overpayment by providing inaccurate
mtormation or tatling (o respond to the department’s request for information within a reasonable
period of time:

{hy Whether vou refused or were ineligible for other sovernment benefits because vou
rccciwd uncmn!wmcm henefiis: and

) Other factors indicating that repayment of the full amount would cause vou undue
economic, physical, or mental hardship.

(4) The decision to grant or deny waiver wx[l be based on the totality of circumsitances
rather than the presence of a single factor listed in subsections (2) and (3).




NEW SECTION

WAC 192-220-080 How do I obtain a waiver? (1) When a decision is issued that
creates an overpayment, the department will send you an application for waiver if you are
potentially eligible.

(2) The waiver application asks for information concerning your financial condition and
other circumstances which will help the department determine if the overpayment should be
waived.

(3) The financial information requested includes documentation for the previous month,
current month, and following month of your:

(a) Income and, to the extent available, the income of other household members who
contribute financially to the household;

(b) Expenses; and

(¢) Readily available liquid assets including, but not limited to, checking and savings
account balances, stocks, bonds, and cash on hand.

(4) The completed application and supporting documents must be returned to the
department by the 10 day response deadline indicated in the notice. If you do not provide the
information within 10 days, the department will make a decision about your eligibility for waiver
based on available information.

(5) A waiver cannot exceed the total amount of benefits available on your claim. The
department will not waive the overpayment in such a way as to allow you to receive either a
greater weekly benefit amount or a greater total benefit amount than you were originally eligible
to receive. Any benefits waived are considered paid to you.

Example: You misplace a benefit check and request a replacement from the department.
You subsequently cash both the original check and the replacement. Waiver will not be
approved under these circumstances because you have been paid twice for the same week.

(6) If a waiver is approved based on information that is later found to be false or
misleading, the amount waived will be restored to your overpayment balance.

AMENDATORY SECTION (Amending WSR 05-01-076, filed 12/9/04, effective 1/9/05)

WAC 192-230-100 ((Reeovery-of-benefit-overpayment— By repayment-or-offset
against-past-orfuture-benefits:)) What amount will be offset from my benefits to repay the

overpayment? (1) If you do not repay an overpayment in full or make the minimum monthly
payments provided for in WAC ((+92-28-130))192-230-030, the ((everpayment)) principal
amount will be deducted from benefits payable for any week(s) you claim. Interest, penalties,
surcharges, and court costs will not be deducted from benefit payments; they must be repaid.

(2) For overpayments assessed under RCW 50.20.010 because you asked to have your
unemployment insurance claim cancelled, the amount deducted will be one hundred percent of
benefits payable for each week(s) you claim. The department will ensure you are informed of the
advantages and/or disadvantages of cancelling an existing claim to file a new claim.

(3) If you are currently claiming benefits, the overpayment will not be offset from future
weeks payable unless you have missed a portion of two or more payments as provided in WAC
(H9228130))192-230-030. If you have missed a portion of two or more payments, the




overpayment will be offset as described in (a) and (b) below:

(a) If the overpayment was caused by a denial for fraud, misrepresentation, or willful
nondisclosure as provided in RCW 50.20.070, the amount deducted will be one hundred percent
of benefits payable for each week(s) you claim. These overpayments will be collected first.

(b) For all other overpayments, the amount deducted will be fifty percent of benefits payable
for each week you claim. However, you may request the overpayment be repaid at one hundred
percent of benefits payable for each week you claim._The fifty percent deduction is based on
vour total weekly benefit amount, before deductions for such items as pensions, child support,
income taxes.

(4) If the overpayment has been assessed by another state, the amount deducted will be as
follows:

(a) For overpayments caused by a denial for fraud, misrepresentation, or willful
nondisclosure, the amount deducted will be one hundred percent of benefits payable for each
week(s) you claim. These overpayments will be collected first.

(b) For all other overpayments, the amount deducted will be fifty percent of benefits payable
for each week you claim. However, you may request the overpayment be repaid at one hundred
percent of benefits payable for each week you claim.

(( ou-have-b d d-wa 0

NEW SECTION

WAC 192-230-110 May I negotiate with the department to repay less than the full
amount?—RCW 50.24.020. (1) Yes. State law permits the department to accept an offer in
compromise for less than the full amount owed. For purposes of this chapter, an offer in
compromise is referred to as a negotiated settlement.

(2) Except as provided in subsection (3), a negotiated settlement of the overpayment for
less than the full amount owed will be considered under subsection (2)(a). Settlement offers may
also be made by authorized department staff.

(a) The department will consider a settlement offer when it would be against equity and
good conscience to require you to repay the full amount. The department may consider, but is
not limited to, the following factors in making this decision:

(i) Your general health, including disability, competency, and mental or physical
impairment;

(ii) Your education level, including literacy;

(iii) Whether you are currently employed and your history of unemployment;

(iv) Your future earnings potential based on your occupation, skills, and the local labor
market;

(v) Your marital status and number of dependents, including whether other household
members are employed; and



(vi) Other factors indicating that collection of the full amount would cause you undue
economic, physical, or mental hardship and you are unable to provide for basic necessities as
described in WAC 192-220-030(2).

(b) In considering settlement offers, the emphasis will be on what is financially
advantageous to the department. The department will consider the costs of collection compared
to the amount of the overpayment. In doing so, the department may consider such factors as the
age and amount of the overpayment, the number of prior contacts with you, whether you
previously made good faith efforts to pay the debt, the tools available to enforce collection, and
other information relevant to your ability to repay.

(c) If you previously applied for a waiver and were denied and your circumstances have
significantly changed, such as catastrophic illness or loss of income, you may ask to negotiate a
settlement for less than the full amount of the overpayment.

(3) A negotiated settlement for less than the full amount owed will not be considered
when:

(a) The overpayment is the result of a discharge for misconduct or gross misconduct (see
RCW 50.20.066(5));

(b) The overpayment decision was issued by a state other than Washington; or

(c) The overpayment is for disaster unemployment assistance benefits paid under Section
401 of the Robert T. Stafford Disaster Relief and Emergency Assistance Act.

(4) The department’s decision to accept or reject a settlement offer is final. However, if
the settlement offer is rejected, you are permitted to make another offer at a later date if
circumstances change. ‘

NEW SECTION

WAC 192-230-120 Will a settlement offer be accepted if my overpayment is the
result of fraud, misrepresentation, or willful nondisclosure? Except in unusual
circumstances, a settlement offer will not be accepted when your overpayment is the result of
fraud, misrepresentation, or willful nondisclosure. Unusual circumstances that may warrant a
negotiated settlement of the overpayment and associated penalties include, but are not limited to,
long-term or terminal illness, severe permanent disability, or other circumstances that seriously
impair your long-term ability to generate income.

NEW SECTION

WAC 192-230-130 How do I make a settlement offer? You may contact the
department’s unemployment benefits collection unit in writing or by telephone and make an
offer to settle the debt for less than the full amount owing. Specify the amount you are offering
to repay and be prepared to provide financial and other information in support of your offer. The
department may request a credit report to verify the information you provide. The department
will notify you of its decision to accept or decline your offer.



